PREPARING FOR THE NEW FAIR LABOR STANDARDS ACT REGULATIONS

On August 23, 2004, new regulations governing payment of overtime and pay docking procedures for exempt employees go into effect.  The U.S. Department of Labor has provided employers with 120 days to get prepared for these new rules and most employers will need to use that time for two specific processes:

· Reviewing all pay practices and job descriptions to determine whether the exemption (from overtime) needs to be revised based on the new rules; and

· Making appropriate Human Resource Policy changes to permit exempt employee pay docking in full day increments when certain circumstances arise.

Before discussing the specific steps employers need to take in this effort, it is important to highlight some very important issues:

1.
These regulations only provide for minimum compliance.  To properly implement these new rules, employers must also be familiar with Wage and Hour regulations for the state(s) in which they do business.  If an individual state provides a greater benefit for the employee, the employer is obligated to abide by the state rule rather than the federal rule.  This complicates matters for employers and it may be helpful to obtain outside expertise to help in this effort.     

For example, at the current time the new rules regarding overtime eligibility will automatically be effective in 32 states and the District of Columbia.  However, they may require some modification for employers operating in Alaska, Arkansas, California, Colorado, Connecticut, Hawaii, Illinois, Kentucky, Minnesota, Montana, North Dakota, New Jersey, Oregon, Pennsylvania, Washington, Wisconsin and West Virginia.

Rules relating to the docking of exempt employee wages cannot be assumed to be valid without a review of the state regulations for the state(s) in which the employer does business.  

Therefore, for multi-state employers, it is possible that rules in one state may not be valid in another.  

2.
Liability for prior violations does not automatically disappear on August 23, 2004.  Liability for prior violations under the old rules will continue to remain until the statute of limitations expires (August 23, 2006 or August 23, 2007 for willful violations).  Therefore, employers need to maintain all documentation on pay practices (including old job descriptions) in effect prior to the new regulation effective date until August 23, 2007.

3.
There are still major political ramifications to the new regulations.  Congress has tried, and at this time, continues to attempt to eliminate the new regulations under the premise that they pose a major negative economic impact on employees.  Therefore, it is recommended that employers identify all appropriate changes necessary but not implement the changes until very near the August 23, 2004 implementation date.  This will preclude employers from having to issue two sets of changes if, in fact, Congress is successful in modifying these regulations.
4.
If an employer knows there have been employees misclassified as exempt, changes can be made and employees notified using the new regulations as the reason.  Employee concerns may be ameliorated; however, remember that the liability for retroactive overtime payments does not go away until August 22, 2007.

A cautionary note is appropriate on this subject.  Many employees view being “exempt” as a status symbol.  Conversely, employees who are nonexempt may feel that making them exempt will result in a decrease in their annual compensation.  In either event, employee relations problems can result if the notifications are not adroitly handled.  If possible, a specific script should be provided to managers who have to notify employees of these changes.

 Reviewing Pay Practices and Job Descriptions

Step 1:  Review and revise classification of employees  

  

Using the $455 per week minimum, ensure that all employees making less than that amount are classified as non-exempt.  This change should include low-paid supervisory personnel (including team leaders).  Under no circumstances can an employee making less than $455 per week be classified as exempt!  They must be paid overtime wages, regardless of their job duties.

If, during the process of reviewing the “under $455 per week” employees, it becomes clear that some positions paying less than this minimum amount are, in fact, exempt positions, each job description should be evaluated against the exemption category definitions.  If the position meets the exemption requirement, the position wage must be increased to at least $455 per week in order to become exempt from overtime payments.  

In addition, manual laborers and other blue-collar workers who perform work involving repetitive operations with their hands, physical skill and energy continue to be non-exempt, regardless of the amount of weekly pay.

Employers with job sharing programs are affected particularly by this process. There is NO pro-ration of the $455 salary amount permitted.

Once this process is complete, remaining employees earning $455 per week or more should be analyzed against the exemption tests for Executive, Administrative, Professional (learned and artistic),Computer Professionals and Outside Sales.  (A description of these exemption tests and other relevant changes can be found on the U.S. Department of Labor’s website: 

www.dol.gov/esa/regs/compliance/whd/fairplay/17.

An additional comment about individuals making at least $100,000 (total annual compensation) should be made here.  Generally speaking, any employee making at least this amount will not be entitled to overtime pay if their primary duty involves office or nonmanual work and the employee customarily and regularly performs at least one of the exempt duties or responsibilities outlined in the executive, administrative or professional duties tests.    

Step 2: Modify Job Descriptions
It is particularly important to ensure that all job descriptions include specific language identifying the thought process used for determining the exemption category.  Therefore, it is advisable to include in each description appropriate descriptive language along with a specific designation stated in the description for which exemption is being assigned.  Wherever possible, specifically state the primary duty of each position.

Sample language for an administrative exemption:  “position is responsible for collecting and analyzing information regarding a customer’s income, assets, investments or debts; determining which financial products best meet the customer’s needs; and advising the customer regarding the advantages and disadvantages of different financial products. . .”   

However, if this position were primarily responsible for selling financial products, it would not qualify for the administrative exemption, although it may qualify for the sales exemption.

Wherever possible, describe the “discretion and independent judgment” that is required in the position and when using the “Executive” exemption, expressly give executives the authority to hire and fire or to make recommendations in that regard that are given significant weight.

Step 3:  Revise Human Resource policies and Employee Handbooks
To ensure employers protect themselves with regard to classifying and paying employees, policies should be revised to cover such subjects as:

· complying with the salary basis test;
· making deductions from employee leave accounts;
· recording and tracking hours of work;
· requiring specific work schedules;
· allowing disciplinary deductions in full day increments for exempt employees;
· defining the work week;
· distinguishing policies for exempt workers from nonexempt, salaried and hourly workers; and
· adding a “safe harbor” policy to allow correction of improper deductions.

A “safe harbor” policy is important because it can help insulate an employer from certain salary basis test errors.  This protection can be available if an employer:

· has a clearly communicated policy prohibiting improper deductions;

· has a complaint mechanism in place;

· reimburses employees for any wrongful deductions; and

· commits to future compliance with FLSA. 

Step 4:  Train Managers and Payroll Workers
Once all of the above has been completed, it is important to review all changes with managers and with the payroll department staff to ensure everyone is aware of the changes being put into effect.

It is suggested that this opportunity be used to re-emphasize to managers authorizing wage payments to employees what deductions are permitted and preparing the payroll function to act as the control for managers to ensure that unauthorized deductions are caught before they are processed.   

